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 THIS MATTER is before the Court on a Complaint for Judicial Review under C.R.S. § 24-

4-106, filed by Plaintiffs Johnny Cannaseed, LLC and John McKowen (collectively, “Plaintiffs”) 

on February 7, 2019. The Court, having reviewed the Complaint, the parties’ briefs, the record, 

and all pertinent pleadings and authority, and being otherwise fully advised in the premises, finds 

and orders as follows: 

FACTUAL BACKGROUND 

This action arises out of the Deputy Director of the Department of Revenue for the state of 

Colorado acting as the State Licensing Authority’s (“Agency”) denial of Plaintiffs’ applications 

for business licenses to operate a retail marijuana cultivation facility. The Agency concluded there 

was good cause to deny the applications because Plaintiffs failed to comply with several provisions 

of both the Colorado Retail Marijuana Code, article 43.4 of title 12, C.R.S. (“Retail Code”), and 

the Retail Marijuana Rules, Rule R 101 et seq., 1 CCR 212-2 (“Retail Rules”) that prohibit the 

operation of a retail marijuana cultivation facility prior to obtaining the required licenses.  

 

In August 2016, Plaintiff Johnny Cannaseed applied for a Retail Marijuana Cultivation 

Facility (“RMCF”) license. At the same time, Plaintiff McKowen applied for an Associated Key 

License.1 Following an investigation by the Department of Revenue, Marijuana Enforcement 

Division (“MED”), Plaintiffs were issued a Notice of Denial denying both applications. Plaintiffs 

                                                           
1 Each individual owner of a retail marijuana establishment must hold an Associated Key 

License before the business can operate. See Rule 204, 1CCR 212-2; Rule R 223, 1 CCR 212-2.  
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requested a hearing on the denial of their applications pursuant to C.R.S. 24-4-104(9). On August 

24, 25, 28, and 29, 2017, a hearing officer with the Department of Revenue Hearings Division 

(“Hearing Officer”) conducted an evidentiary hearing on the denial of Plaintiffs’ applications. 

There are many interrelated business entities and individuals involved in this case. To provide 

context, the Hearing Officer’s findings are summarized below: 

 

1. On May 12, 2014, Plaintiff McKowen formed GrowCo Inc. for the purposes of 

developing property and providing a vehicle for investors to finance: (1) the 

construction of greenhouses, and (2) the cultivation of marijuana in those 

greenhouses by entities and persons with the necessary licenses.  

 

2. Plaintiff McKowen then created GrowCo Partners 1, LLC (“GCPl”) as the entity 

that would construct and own the greenhouses and GrowCo Business Development, 

LLC (“GCBD”) to provide tenant services. GCPl hired Aaron Van Wingerden 

(“Van Wingerden”) and Tim Beall (“Beall”) to construct the first greenhouse. 

 

3. Van Wingerden formed Suncanna, LLC to grow marijuana in the GCPl greenhouse 

after it was constructed. Van Wingerden, Beall, and Plaintiff McKowen, were 

among the initial managers and officers of Suncanna. Suncanna obtained a RMCF 

license and Van Wingerden, as the 100% owner of Suncanna, obtained an 

Associated Key license. No other individual obtained an Associated Key license for 

Suncanna. Suncanna's licensed premises was at the GPCl greenhouse in Avondale, 

Colorado and GPCl was Suncanna's landlord.  

 

4. GrowCo, GCP1, and Suncanna all used the same business address at 2000 South 

Colorado Boulevard in Denver Colorado. By January of 2016, the relationship 

between Plaintiff McKowen and Van Wingerden had deteriorated to the extent that 

GCPl initiated litigation against Suncanna. On February 25, to resolve their 

conflicts, the parties executed a Membership Interest Purchase Agreement 

(“MIPA”), subsequently amended, whereby Plaintiff McKowen would buy 

Suncanna from Van Wingerden. 

 

5. Pursuant to the MIPA, Van Wingerden relinquished access to Suncanna's alarm 

codes, surveillance video, and business records. Van Wingerden also transferred 

control of Suncanna's bank accounts and METRC credentials to Beall and the CFO 

of GrowCo. In addition, Van Wingerden was only allowed on the licensed premises 

a few times to get personal belongings. During these visits he was escorted by 

GrowCo employees or agents. Van Wingerden, as the only holder of an Associated 

Key license, effectively transferred control of Suncanna to Beall and GrowCo. All 

of this occurred without prior MED approval. 

 

6. By March 4, 2016, large quantities of marijuana were growing, and continued to 

grow, at the GCPl greenhouse. Between March 4 and April 8, Suncanna engaged in 

at least 17 individual sales of retail marijuana. For example, on March 31 Suncanna 

sold 15.342 pounds of finished marijuana product to Hashish House in Pueblo 

Colorado. These activities were conducted under the control of Beall, acting on 
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behalf of GrowCo and Plaintiff McKowen. Neither Beall nor Plaintiff McKowen 

held an Associated Key license related to Suncanna. 

 

7. On April 13, 2016, MED issued an "Order of Summary Suspension, Order to Show 

Cause, Notice of Hearing, and Notice of Duty to Answer" to Suncanna. The basis 

for the Order was that GrowCo was operating Suncanna without the appropriate 

license and engaging in the unlicensed cultivation and sale of marijuana. When 

MED investigators arrived at Suncanna to serve the Order, they found 276.25 

pounds of refined marijuana and 436.37 pounds of marijuana trim and byproducts. 

Plaintiff McKowen claimed that the marijuana was his property. 

 

8. After the Suncanna suspension, Plaintiff McKowen submitted applications for a 

RCMF license in the name of Johnny Cannaseed and an individual Associated Key 

license. His goal was to replace Suncanna and continue marijuana cultivation 

activities at the GCPl greenhouse under the Johnny Cannaseed name. Like the other 

entities involved, Johnny Cannaseed used the 2000 South Colorado Boulevard 

business address.  On November 23, 2016, the MED denied the applications. 

 

9. The essence of the grounds of denial are the MED’s claims that Plaintiffs were 

unlicensed persons who had obtained control of Suncanna, then exercised 

privileges of licensure that are lawful only if conducted by marijuana licensees. In 

other words, the MED denied the applications based on evidence that Plaintiffs 

were running and controlling a marijuana business before they or the business entity 

were licensed to do so.  

 

Based on these findings the Hearing Officer found that good cause existed for the Agency 

to deny the applications because Plaintiffs’ conduct violated ten provisions of the Retail Code and 

Retail Rules.2 In response to the Hearing Officer’s initial decision, Plaintiffs timely filed 

                                                           
2 The Hearing Officer found that Plaintiffs violated the following statutes and regulations: 

 

1. § 12-43.4-304(1), C.R.S. (2013) - requiring applications to contain sufficient information 

"to enable the state licensing authority to determine whether a license should be granted" 

and prohibiting an applicant "from operating a licensed retail marijuana business without 

state and local jurisdiction approval." 

2. § 12-43.4-309(3), C.R.S. (2016) - requiring a retail marijuana establishment to "notify the 

state licensing authority in writing of the name, address, and date of birth of an owner, 

officer, or manager before the new owner, officer, or manager begins managing, owning, 

or associating with the operation." 

3. § 12-43.4-309(7)(a), C.R.S. (2016) - making it unlawful for "a person to exercise any of 

the privileges granted under a license other than the license that the person holds." 

4. § 12-43.4-312(1) and (2), C.R.S. (2013) - requiring "a complete disclosure of all persons 

having a direct or indirect financial interest, and the extent of such interest, in each license." 

5. § 12-43.4-901(2)(a), C.R.S. (2014) - making it unlawful to "sell, transfer, give away, or 

acquire retail marijuana or retail marijuana products" without a license. 
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exceptions with the Agency. The MED filed a response to the exceptions on November 16, 2018. 

On December 21, 2018, the Agency issued its Final Order in which it adopted the Hearing Officer’s 

initial decision denying Plaintiffs’ applications.  

 

On February 7, 2019, Plaintiffs commenced this action under C.R.S. § 24-4-106, asserting 

that the Agency acted arbitrarily or capriciously, made a decision that is unsupported by the record, 

erroneously interpreted the law, and exceeded its authority. Plaintiffs also contend that the lack of 

standards to guide the Hearing Officer’s decision constitutes a violation of due process. The matter 

has been fully briefed and is ripe for review.  

STANDARD OF REVIEW 

Colorado Rule of Civil Procedure 106(a)(4) permits a district court to review agency action 

where any governmental body or officer or any lower judicial body exercising judicial or quasi-

judicial functions has exceeded its jurisdiction or abused its discretion. C.R.C.P. 106(a)(4). The 

district court's review is limited to “a determination of whether the body or officer has exceeded 

its jurisdiction or abused its discretion based on the evidence in the record before the defendant 

body or officer.” Ad Two, Inc. v. City & Cty. of Denver ex. rel Director of Aviation, 9 P.3d 373, 

376 (Colo. 2000); Sierra Club v. Billingsley, 166 P.3d 309, 312 (Colo. App. 2007); Woods v. City 

& Cty. of Denver, 122 P.3d 1050, 1053 (Colo. App. 2005). The agency's proceedings “are accorded 

a presumption of validity and all reasonable doubts as to the correctness of administrative rulings 

must be resolved in favor of the agency.” Van Sickle v. Boyes, 797 P.2d 1267, 1272 (Colo. 

1990); Bourgeron v. City & Cty. of Denver, 159 P.3d 701, 706 (Colo.App. 2006). 

 

An abuse of discretion exists if “the agency has misconstrued or misapplied applicable 

law.” Freedom Colo. Info., Inc. v. El Paso County Sherriff's Dep't, 196 P.3d 892, 900 (Colo. 

2008); DeLong v. Trujillo, 25 P.3d 1194, 1197 (Colo. 2001); Cruzen v. Career Serv. Bd., 899 P.2d 

373, 375 (Colo. App. 1996). The court must uphold the agency's decision if there is a reasonable 

                                                           

6. § 12-43.4-901(2)(b), C.R.S. (2014) - making it unlawful to have "an unreported financial 

interest or a direct interest in a license." 

7. R 202 B. 5. - prohibiting an applicant from "operating a Retail Marijuana Establishment 

prior to obtaining all necessary licenses or approvals from both the State Licensing 

Authority and the relevant local jurisdiction." 

8. R 205 A. 8. - stating that a proposed transferee "shall not operate the Retail Marijuana 

Establishment identified in the transfer of ownership application until the transfer of 

ownership request is approved in writing by the State Licensing Authority or its designee." 

9. R 233 B. - stating that any person required to be licensed must "obtain a Division-issued 

identification badge before commencing activities" permitted by their license. 

10. R 251 C. 1. - requiring the State Licensing Authority to deny an application if the applicant 

forms a business "with the purpose or intent, in whole or in part, of transporting, cultivating, 

processing, transferring, or distributing Retail Marijuana or Retail Marijuana Product 

without receiving prior approval from all relevant local jurisdictions." 
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basis for the agency's application of the law. Cruzen, 899 P.2d at 375; Lee v. State Bd. of Dental 

Examiners, 654 P.2d 839, 844 (Colo. 1982). 

An abuse of discretion also exists when “the decision under review is not reasonably 

supported by any competent evidence in the record.” Widder v. Durango Sch. Dist. No. 9-R, 85 

P.3d 518, 526 (Colo. 2004); Bd. of Cty. Comm'rs v. O'Dell, 920 P.2d 48, 50 (Colo. 1996); Coleman 

v. Gormley, 748 P.2d 361, 364 (Colo. App. 1987) (quoting Ross v. Fire & Police Pension Ass'n, 

713 P.2d 1304, 1308-09 (Colo. 1986)). “‘No competent evidence means that the ultimate decision 

of the administrative body is so devoid of evidentiary support that it can only be explained as an 

arbitrary and capricious exercise of authority.” Widder, 85 P.3d at 526-27; Cruzen, 899 P.2d at 

375. An agency exercises its authority arbitrarily when it “fail[s] to give candid and honest 

consideration of evidence before it.” Lawley v. Dep't of Higher Educ., 36 P.3d 1239, 1252 (Colo. 

2001) (quoting Van DeVegt v. Bd. of Cty. Comm'rs, 55 P.2d 703, 705 (Colo. 1936)). 

ANALYSIS  

1. Whether the Agency erred by denying Plaintiffs’ applications for marijuana licenses.  

 

Plaintiffs argue broadly that the Agency acted arbitrarily or capriciously, made a decision 

that is unsupported by the record, erroneously interpreted the law, and exceeded its authority when 

it denied Plaintiffs’ applications for marijuana licenses. These arguments, which are nearly 

identical to those raised in Plaintiffs’ Statement of Exceptions, are premised primarily on 

challenges to the credibility of Van Wingerden, the weight given to Van Wingerden’s testimony, 

and the adequacy of the MED investigation. Plaintiffs misconstrue the scope of the Court’s review 

of an agency decision.  

 

As the authorities above indicate, the scope of this Court’s review of the Hearing Officer’s 

fact finding in this case is very limited. The Court is not in the position to reevaluate evidence or 

make new findings of fact. It was the Hearing Officer’s task, not the Court’s to balance the 

credibility of Van Wingerden’s testimony with the other evidence presented during the four-day 

evidentiary hearing. The sole role for the Court is to decide whether there is some evidence in the 

record to support the Agency’s determination that Plaintiff McKowen operated a marijuana 

business before he or the business entity, Plaintiff Johnny Cannaseed, were licensed to do so. 

 

The Court’s review of the record shows the following events that support the Hearing 

Officer’s conclusion that Plaintiffs committed violations of the Retail Marijuana Code by 

increasingly exercising licensee privileges before the essential licenses were obtained:  

 

 The Hearing Officer first concluded that Plaintiff McKowen assumed 

ownership of Suncanna through RH Group. Pursuant to the MIPA, RH 

Group purchased Suncanna. The Hearing Officer found that RH Group was 

an “alter ego” of Plaintiff McKowen. The Hearing Officer’s finding is 
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supported by competent evidence in the record: (1) Plaintiff McKowen 

signed the MIPA and its amendment as the “Manager” of RH Group and (2) 

Plaintiff McKowen agreed to execute a personal $1,000,000 promissory 

note in favor of Van Wingerden upon the sale of Suncanna to RH Group. 

  

 The Hearing Officer then found that Plaintiff McKowen assumed control of 

Suncanna through Beall. Specifically, the terms of the MIPA required Van 

Wingerden withdraw as a member of Suncanna, appointed Beall as an 

officer of Suncanna, designated Beall as a METRC administrator and user 

for Suncanna, and prohibited Van Wingerden from accessing Suncanna 

property without being accompanied by Beall. Beall was also an employee 

of GrowCo. Plaintiff McKowen testified that he “controlled” and was the 

“decision maker” for GrowCo. Based on Beall’s association with and 

connection to Plaintiff McKowen and his affiliate entities, the Hearing 

Officer concluded that Beall was acting as GrowCo/Plaintiff McKowen’s 

agent. 

 

 Plaintiffs did not notify the State Licensing Authority of the new ownership 

and management that resulted from the MIPA. 

 

 In April 2016, after Van Wingerden no longer controlled Suncanna, the 

company’s METRC records showed that Suncanna began to harvest and 

transfer retail marijuana. Between March 4 and April 8, 2016, Suncanna 

engaged in at least seventeen individual sales of retail marijuana to Hashish 

House. These transactions were conducted under the control of Beall, acting 

on behalf of GrowCo and Plaintiff McKowen.  

 

On these findings, the Hearing Officer concluded that prior to applying for the Johnny 

Cannaseed RMCF license, Plaintiff McKowen and GrowCo, individually or through their agents 

and employees, began to operate Suncanna as a retail marijuana cultivation facility. The Hearing 

Officer also found that prior to exercising operational control over Suncanna, Plaintiff McKowen 

failed to submit the required information to allow the MED to conduct the required criminal history 

background check. Lastly, the Hearing Officers found Plaintiff McKowen, individually or through 

the acts of his agents or employees, exercised privileges granted under Suncanna’s Retail 

Marijuana Cultivation Facility license and Van Wingerden’s Associated Key license.  

 

In reaching the above findings, the Hearing Officer recognized that there was conflicting 

evidence in the record. However, contrary to Plaintiffs’ assertions, the Court finds no indication 

that the Hearing Officer did anything other than candidly consider the evidence directly before 

him during the four-day evidentiary hearing. As previously discussed, it was for the Hearing 

Officer to resolve these conflicts based on the credibility of the evidence. Resolving all reasonable 

doubts as to the correctness of the Agency’s decision in favor of the Agency, the Agency’s decision 

is supported by substantial evidence that would allow one to reasonably conclude that Plaintiffs 

were operating a marijuana business before they were licensed to do so.  On that basis, the Court 
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holds that the Agency did not err by adopting the Hearing Officer’s initial decision denying 

Plaintiffs’ applications for a RMCF and Associated Key license.  

 

2. Whether Plaintiffs’ Due Process rights were violated. 

 

Plaintiffs next argue a violation of their due process rights because Rule R 204 – Factors 

to Consider When Evaluating Ownership of a License: Retail Marijuana Establishments (“Rule 

204”) is impermissibly vague, particularly in defining who is an owner of a licensed establishment. 

Plaintiffs further argue that because the list is “nonexhasutive” it is susceptible to unfettered 

discretion by the Agency.  

  

Rule 204 provides that: 

 

A. Licenses Held By Owners. Each Retail Marijuana Establishment License must 

be held by the Owner or Owners of the licensed establishment. The Division may 

consider the following nonexhaustive list of elements when determining who is an 

Owner: 

 

1. Who bears risk of loss and opportunity for profit; 

2. Who is entitled to possession of the Licensed Premise or premises to be 

licensed; 

3. Who has final decision-making authority over the operation of the licensed 

Retail Marijuana Establishment; 

4. Who guarantees the Retail Marijuana Establishment’s debts or production 

levels; 

5. Who is a beneficiary of the Retail Marijuana Establishment’s insurance 

policies; 

6. Who acknowledges liability for the Retail Marijuana Establishment’s 

federal, state, or local taxes; or 

7. Who is an officer or director of a Retail Marijuana Establishment. 

 

Rule R 204, 1 CCR 212-2.  

 

To succeed on a facial constitutional challenge under the void for vagueness doctrine, a 

plaintiff must show that the challenged provision is incomprehensible or impermissibly vague in 

all its applications. See People v. Shell, 148 P.3d 162, 172 (Colo. 2006); see also People v. 

Czemerynski, 786 P.2d 1100, 1112 (Colo. 1990). The vagueness test “is not an exercise in 

semantics to emasculate legislation; rather, it is a pragmatic test to ensure fairness.” People v. 

Sequin, 199 Colo. 381, 388, 609 P.2d 622, 627 (1980). Accord, e.g., People v. Revello, 735 P.2d 

487, 490 (Colo.1987). Statutory terms need not be defined with mathematical precision in order to 

pass constitutional muster. Exotic Coins Inc., 699 P.2d at 943. Instead, the statutory language must 

strike a balance between two potentially conflicting concerns: it must be specific enough to give 

fair warning of the prohibited conduct yet must be sufficiently general to address the problem 
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under varied circumstances and during changing times. E.g., Kibler v. State, 718 P.2d 531, 534 

(Colo.1986); Colorado Auto & Truck Wreckers Ass'n v. Dep't of Revenue, 618 P.2d 646, 651 

(Colo.1980). 

 

Here, the Court holds that Rule 204 is not impermissibly vague for several reasons. First, 

Rule 204 neither penalizes nor criminalizes any conduct. Rather, it provides a comprehensible 

framework within which the MED exercises its discretion to determine who is an owner of a 

licensed marijuana establishment. To the extent Plaintiffs argue that Rule 204 provides the MED 

unfettered discretion to deny marijuana business licenses, the Court disagrees. The elements listed 

in Rule 204 provide sufficient notice to applicants regarding what information the MED will 

consider in determining who is an owner. Moreover, Colorado law is clear that the use of 

permissive language such as “nonexhaustive list” does not render the regulation impermissibly 

ambiguous or vague. See Rocky Mountain Retail Management, LLC v, City of Northglenn, 393 

P.3d 533, 540 (Colo. 2017); Regency Servs. Corp. v. Bd. of Cty. Comm'rs of Adams Cty., 819 P.2d 

1049, 1055 (Colo. 1991). On these grounds, the Court rejects Plaintiffs’ assertion that Rule 204 is 

unconstitutionally vague. 

 

CONCLUSION 

 WHEREFORE, as set forth above, the Court hereby AFFIRMS the State Licensing 

Authority’s Final Order. 

 SO ORDERED. 

 Dated this 11th day of October, 2019.  

 

BY THE COURT: 

 
       ______________________________ 

       MICHAEL A. MARTINEZ 

       District Court Chief Judge 

 

 


