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Executive Summary 
 
Under Colorado law, individuals and businesses must obtain a valid state-issued license before 
engaging in the privilege of working in the marijuana industry. Any person in control of a 
licensed business must be individually licensed by the State Licensing Authority. Landlords and 
lenders, who are not in control of a business, can be exempted from licensure. This case is about 
a landlord/lender who was denied a state license for unlawfully controlling a marijuana 
cultivation facility. The case illustrates the deference a court will show when reviewing an 
agency’s final order and a hearing officer’s determinations of witness credibility.  
 
In 2014, two parties (Landlord and Licensee) entered a business agreement which stipulated that 
Lender would provide land and facilities for cultivating marijuana. Licensee would operate the 
facilities as a licensed marijuana cultivator. Throughout the course of their dealings the 
relationship turned sour, and the parties executed a purchase agreement whereby Lender would 
purchase Licensee’s marijuana production business. After the purchase, Lender continued to 
operate the marijuana cultivation business despite the fact that he did not have the associated key 
license.  
 
After an investigation, the SLA issued an Order of Summary Suspension (OSS) to Licensee to 
immediately cease business operations based on the Lender’s unlicensed control. 
Lender formed a new business, Johnny Cannaseed, which would take over marijuana production 
at the facility and attempted to obtain the appropriate licenses under that name. The SLA denied 
Lender’s application on the basis that he engaged in the unlicensed cultivation and sale of 
marijuana. Lender requested a hearing to contest the denial. After a four-day evidentiary hearing, 
the Hearing Officer affirmed the denial. Lender filed exceptions with the agency but the SLA 
affirmed the Hearing Officer’s initial findings of fact and conclusions of law. 
 
On appeal to the Denver District Court, Lender argued the SLA’s denial was arbitrary and 
capricious and unsupported by the record, and that the agency erroneously interpreted the law 
and exceed its statutory authority. The District Court affirmed the final order of the agency, 
denying the licenses to Lender. Judge Martinez found the hearing officer’s findings, as the initial 
finder of fact, were supported by the record, and that the agency did not exceed its statutory 
authority.   
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Summary of the Facts 
 
In 2014, John McKowen (Plaintiff) owned a plot of land suitable for cannabis growing 
operations. In May of 2014, McKowen entered a business arrangement with Aaron Van 
Wingerden whereby Van Wingerden would construct a greenhouse on McKowen’s property, 
create a business to oversee cannabis growing operations on the premises, and obtain the 
appropriate licenses for the business through the SLA. Van Wingerden created Suncanna as the 
business overseeing operations of the facility and obtained the appropriate licenses for that 
company, including the required individual associated key license. McKowen also established 
his own company, GrowCo, as the owner and lessor of the property to Suncanna. Johnny 
Cannaseed, LLC, and John McKowen v. Heidi Humphreys, Deputy Director of the Colorado 
Department of Revenue acting as the Colorado State Licensing Authority, 2019CV30531, 
Denver Dist. Court 2019 at 2. 
 
In January of 2016, the working relationship between McKowen and Van Wingerden had 
deteriorated. To sever the relationship, the parties executed a Membership Interest Purchase 
Agreement (MIPA), under which GrowCo would purchase Suncanna from Van Wingerden and 
continue its current operations. The MIPA stipulated that Van Wingerden would hand over 
access to the company’s business records, surveillance and alarm systems, and bank accounts. 
McKowen continued to operate the business through April of 2016, making several sales to a 
local business, even though McKowen and his employees did not apply for or receive the 
individual associated key license for Suncanna. In re Johnny Cannaseed at 2-3. 
 
By April 13th 2016, the Marijuana Enforcement Division (MED) issued an Order of Summary 
Suspension to Suncanna on the basis that GrowCo, by operating Suncanna, was engaged in the 
unlicensed cultivation and distribution of marijuana. After the suspension, McKowen founded 
Johnny Cannaseed and applied for the appropriate state licenses under that company name, 
hoping that Johnny Cannaseed could simply replace Suncanna as the company operating the 
facility. The SLA denied the application for the licenses based on the fact that GrowCo and its 
employees, also employees of Johnny Cannaseed, were engaged in the unlicensed cultivation and 
distribution of marijuana.  
 
McKowen appealed the agency’s denial. A four-day evidentiary hearing was held. The Hearing 
Officer issued an Initial Decision making findings of fact and conclusions of law, which 
ultimately upheld the SLA’s denial.  After McKowen filed an exception, the agency issued a 
final order denying the licenses to McKowen and Johnny Cannaseed. McKowen then petitioned 
for judicial review to the Denver District Court. In re Johnny Cannaseed at 3. 
 
On appeal, Plaintiffs argued that the SLA’s denial was arbitrary and capricious and unsupported 
by the record, and that the agency erroneously interpreted the law and exceed its authority. 
Plaintiffs also argued the MED’s rule defining control was impermissibly vague and therefore a 
violation of due process. In re Johnny Cannaseed at 4. 
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Issues on appeal 
 
1) Whether the agency erred by denying plaintiffs’ applications for marijuana licenses, and  
2) Whether the plaintiff’s due process rights were violated. In re Johnny Cannaseed at 5, 7. 
 
Summary of judicial opinion  
 
Judge Martinez began with the standard of review for evaluating an agency decision for abuse of 
discretion. The standard is limited and deferential. “The court must uphold the agency’s decision 
if there is a reasonable basis for the agency’s application of the law. In re Johnny Cannaseed at 
5; Citing to Cruzen, 899 P.2d at 375; Lee v. State Bd. Of Dental Examiners, 654 P.2d 839, 844 
(Colo. 1982). 
 
The court then explained that the plaintiffs’ arguments about the agency’s decision were 
primarily based on their perception that the investigation was inadequate. Specifically, plaintiffs 
argued that the hearing officer gave Van Wingerden’s testimony and credibility too much 
weight. In re Johnny Cannaseed at 5. In their opening brief, plaintiffs asserted that Van 
Wingerden had taken several steps to systematically defraud McKowen throughout their 
business dealings, and that forcing Van Wingerden out of the business was the only way to 
preserve the plaintiff’s financial position. In re Johnny Cannaseed Opening Brief at 4-5. 
 
The court rejected these arguments. The Hearing Officer, as the initial finder of fact, is afforded 
deference upon judicial review. In re Johnny Cannaseed 5-6. The Hearing Officer weighs party 
credibility, and the court supported the judgment of the hearing officer on those credibility 
determinations. In re Johnny Cannaseed at 6. Because the facts provided a reasonable basis for 
the agency’s application of the law, the court held that the agency did not err by adopting the 
decision of the hearing officer. In re Johnny Cannaseed at 7.  
 
Next, the court addressed the plaintiffs’ argument that the standard for the hearing officer to 
determine who is the “owner” of a marijuana establishment is impermissibly vague. The 
applicable rule, Rule R 204, lists a nonexhaustive set of factors that should be considered when 
determining who “owns” a marijuana establishment.1 The court stated that, in order for a rule or 
statute to be found void under the void for vagueness doctrine, “a plaintiff must show that the 
challenged provision is incomprehensible or impermissibly vague in all its applications.” In re 

 
1 The former Rule R 204, 1 CR 212-2 states:  
A. Licenses Held by Owners. Each Retail Marijuana Establishment Licenses must be held by the Owner or 

Owners of the licensed establishment. The Division may consider the following nonexhaustive list of elements 
when determining who is an Owner:  

1) Who bears risk of loss and opportunity for profit;  
2) Who is entitled to possession of the Licensed Premise or premises to be licensed;  
3) Who has final decision-making authority over the operation of the licensed Retail Marijuana 

Establishment;  
4) Who guarantees the Retail Marijuana Establishment’s debts or production levels;  
5) Who is a beneficiary of the Retail Marijuana Establishment’s insurance policies;  
6) Who acknowledges liability for the Retail Marijuana Establishment’s federal, state, or local taxes; or 
7) Who is an officer or director of a Retail Marijuana Establishment 
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Johnny Cannaseed at 7; Citing to People v Shell, 148 P.3d 162, 172 (Colo. 2006); People v 
Czemerynski, 786 P.2d 1100, 1112 (Colo. 1990).  
 
The court disagreed that the statute was impermissibly vague, stating that the rule “provides a 
comprehensible framework within which the Marijuana Enforcement Division exercises its 
discretion to determine who is an owner of a licensed marijuana establishment.” In re Johnny 
Cannaseed at 8. The court also rejected the plaintiffs’ argument that a nonexhaustive list gives 
the agency uncontrolled discretion in interpreting who is an owner of a marijuana establishment. 
The court cited Colorado case law which specifies that a nonexhaustive list does not make a rule 
void for vagueness. In re Johnny Cannaseed at 8.  
 
Accordingly, the court rejected the plaintiff’s arguments and upheld the decision of the agency 
denying the licenses to John McKowen and Johnny Cannaseed. In re Johnny Cannaseed at 8. 
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